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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33



U .S.C. 8901,

et seq.), herein referred to as the "Act." The

heari ng was held on June 29, 2000 i n New London, Connecticut, at

which time all

parties were given the opportunity to present

evi dence and oral arguments. The follow ng references will be

used: TR for

exhi bi t

the official hearing transcript, ALJ EX for an

offered by this Admnistrative Law Judge, CX for a

Claimant's exhibit, DX for a Director’s exhibit and EX for an

Enmpl oyer's exhibit.

This decision is being rendered after

havi ng given full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bi t
Nunber

CX 12

09/ 18/ 00

EX 12

EX 13

CX 13

10/ 03/ 00

EX 14

CX 14
10/ 18/ 00

CX 15

EX 15

CX 16

CX 17

EX 16

[tem Filing Date
Attorney Enbry’'s letter suggesting

a briefing schedul e

Attorney Griffin's letter filing 09/ 19/ 00
Cl ai mant’ s work absence records 09/ 19/ 00
and his claimfor long term

disability benefits

Attorney Enbry’'s letter confirm ng

the briefing schedul e

Enpl oyer’ s bri ef 10/ 10/ 00
Attorney Enbry’s letter filing his

Fee Petition 10/ 18/ 00
Enpl oyer’s reply brief 11/ 24/ 00
Claimant’ s brief dated 12/ 07/ 00
Sept enber 14, 2000

Claimant’s reply brief 12/ 07/ 00
Attorney Griffin's status letter 12/ 11/ 00



CX 17A Attorney Enbry’s reply 12/ 20/ 00

CX 18 Attorney Enbry' s letter filing 12/ 20/ 00
CX 19 Transcript of the deposition
12/ 20/ 00

testimony of Dr. Baker

CX 20 Form LS- 201, dated 12/ 20/ 00
February 2, 1999

CX 21 Form LS- 203, dated February 2, 1999, 12/ 20/ 00
as well as a copy of CX 11, a
docunment admtted at the hearing

CX 22 Attorney Enbry’'s letter 01/08/01
filing his
CX 23 Suppl enmental Fee Petition 01/08/01

The record was closed on January 8, 2001, as no further
docunents were filed.

Stipul ati ons and | ssues
The parties stipulate, and | find:

1. Claimnt and the Enpl oyer were in an enpl oyee-enpl oyer
relationship at the relevant tines.

2. In April of 1999, Clainmant alleges that he suffered an
injury in the course and scope of his enploynent.

3. Claimant gave the Enployer notice of the injury on or
about

4. The claimfor conpensation is dated February 2, 1999 (CX
21) and the Enployer’s notice of controversion has not been
filed herein.

5. The parties attended an i nfornmal conference on Septenber
29, 1999.



6. The applicable average weekly wage is $1,162. 79.

7. The Enployer has paid no benefits herein.

The unresol ved issues in this proceeding are:

1. VWhether the Longshore Act applies.
2. |If so, whether he has sustained a work-related injury.

3. If so, whether he gave tinely notice of such injury and
timely filed for benefits.

4. If so, the nature and extent of his disability.
5. The date of his maxinmum nmedi cal inprovenent.

6. The applicability of Section 8(f) of the Act.

Summary of the Evidence

Gary Bursell (“Claimnt” herein), fifty-two (52) years of
age, with a high school education and an enpl oynent history of
manual | abor, began working in 1965 as a pipe |agger at the
Groton, Connecticut shipyard of the Electric Boat Conpany, then
a division of the General Dynam cs Corporation (“Enployer”), a
maritinme facility adjacent to the navi gabl e waters of the Thanes
Ri ver where the Enployer builds, repairs and overhauls
submarines. As a pipe |l agger, Claimnt had duties of installing
asbestos as insulation around the heating pipes, equipnment and
machi nery as needed all over the boats. He did this work for
two years or so and he then applied for transfer to work as a
conput er operator in Nuclear Quality Control Engineering; he was
accepted for that program and he went though an apprentice
program to learn how to operate the conputers. In 1969 he
becanme an anal yst in the Nuclear Quality Control Engineering and
his duties involved, inter alia, often making decisions about
the construction, repair or overhaul of submarines that
executives of the Enpl oyer, for exanple, would not |ike and with
whi ch deci sions they disagreed. (TR 41-43)

As an anal yst Claimant daily went to the boats and worked
directly with the trade forenmen, trade supervisors, engineers,



wel ders, | ead bonders and other such enployees to discuss the
myriad problens that arise in the shipbuilding industry, such as
how to inprove and correct any problens, how to design a
particul ar conponent or systemto solve that problem etc. He
daily worked with the engineers and he would often go down to
t he boats, especially after an engi neer would tell himthat such
an itemcould not be done in terms of a design change, Cl ai mant
remarking that it would be his task to effectuate a particul ar
desi gn change not only on that specific boat but also on all
future boats built in that submarine class. According to
Claimant, the Ship Superintendent is his client and Cl ai mant
enj oys a good relationship with him The “Sup. Ship” people are
down on the boats daily and they wite up “a deficiency notice”
and it would then be Claimant’s job to investigate that
situation, to determ ne what steps have to be taken to resolve
that problem and then inplenent and effectuate those design
changes with the engi neers and ot her pertinent personnel at the
shi pyard, Claimnt remarking that his work is an integral part
of the shipbuilding industry. (TR 44-54)

Claimant testified that the U S.S. Nautilus, the first
nucl ear - powered submarine, canme in for an overhaul to be
refurbished and brought wup to then current U S. Navy
specifications and he was assigned to that submarine as the NQC

speci al i st. He was on that vessel daily and Claimnt was
exposed to grinding dust and funmes generated by the renoval of
ol d conponents and equi pnment which had to be replaced. He
worked many long hours to ensure that all key events and

deadlines were met. (TR 54-57)

Cl ai mvant would often be telephoned at night at honme to
discuss a critical situation and he would then go to the
shipyard to work on and correct that problem Cl ai mant enj oyed
an excel l ent reputation at the shipyard and his supervisors gave
hi mw de latitude to nake inportant and significant decisions,
even though those decisions resulted in the term nation of a
particular test until the problem could be resol ved. As the
decision to stop that test slowed down the work schedul e and
resulted in extra expenditure of noney and resources, his work
created a very stressful situation, all of which led Claimnt to
decide to |l eave the shipyard in January of 2000, especially as
t he downsizing of the shipyard work force caused Claimnt to
have to work | onger hours and |onger days, with | ess resources
to deal with the various problenms given to himfor resolution
(TR 57-64)



On February 9, 1979 Claimnt slipped and fell on an oily
substance during a rainstormand he “fell and ruptured a disc in
(his) back.” He was rushed to the nearby Law ence and Menori al
and then was admtted to Hartford Hospital where Dr. Scoville
renoved the ruptured disc; in fact, two surgeries were perforned
on Claimant. (CX 6) Claimant returned to work with pernmanent
restrictions against |ifting over twenty-five (25) pounds,
Cl ai mant remarking that he has continued to experience | unbar
pain ever since that injury, as well as lunbar stiffness in the
nmorni ng and/or in cold and danp weather. (TR 55-57; EX 4)

Cl ai mant has al so experi enced chest pains since at | east the
early 1990s (CX 4) and he was out of work from April 30, 1996
t hrough May 12, 1996 because of “chest pains,” for which problem
he was treated by Dr. Job L. Sandoval. (CX 4) Caimnt’s My
7, 1996 echocardi ogram was read as abnornmal as showi ng, inter
alia, pulmonary hypertension. (CX 5) Elevated chol esterol was
reported on COctober 30, 1998 and Claimant’s Novenber 20, 1998
exercise treadm || test had to be ended because of fatigue. Dr.
Peter M I stein diagnosed “n | d to noderate cardi onyopat hy” as of
Novenber 2, 1998. (CX 5)

Claimant’ s stressful conditions at the shipyard persisted
and he would often find trade foremen at his office door when he
cane to work that day. He has been sent a nunber of tines to
other shipyards, Claimant remarking that he was a “very
consci entious” worker who worked 10-11 hours daily, 6 days each
week. That work stress caused shortness of breath and chest
pains to such an extent that his doctor suggested that he close
hi s door and take nitroglycerine as needed for his chest pains.
However, Claimant testified that such isolation is not possible
at the shipyard. Claimnt has been seen by a nunber of doctors
and one doctor has suggested that he work four hours per day
but, again, this is not possible as his work |oad required that
he work nore than those hours. Cl aimant asked his supervisors
for help but they were unable to do so because of the shipyard
downsi zi ng. In 1989 Claimant was treated for ulcerative
colitis, a condition caused by his work stress, including those
meetings in which sone nenbers of the finance departnment woul d
chal l enge certain decisions made by Clai mant, especially those
resulting in increased shipbuilding costs. He takes various
medi cations for his nultiple medical problens. He stopped
wor ki ng on April 4, 2000 because of the work stress and because
he found hinself taking too many nitro tablets. Dr. M rback
told Claimant to stop working and go out on long termdisability



or find | ess stressful work. He has not worked since then and,
as he is now rempbved from that stressful situation, he has not
had to take nitro since April 4, 2000. (TR 57-122)

Paul D. Canpo, who worked at the Enployer’s shipyard from
March of 1978 until his l[ayoff in May of 1999, testified that he
wor ked closely with Claimant, that he has “never seen anyone
el se at Electric Boat who has been subjected to as nuch stress
and pressure as M. Bursell,” that Claimnt received countless
“E” mails daily with reference to the problens he faced daily,
that he had “enornous responsibilities” over those years and
those “incredibly huge projects . . . broke new ground. (TR
122-125)

M chael J. Severino, the Enployer’s Manager of Nuclear
Qual ity Control Engineering since August of 1996, testified that
he is Claimant’s i medi ate supervisor, that he coordi nates the
work of that group and that his previous staff of ten has now
been downsized to five. M. Severino was aware that Claimnt
was being treated for a heart condition, that his doctor had
limted the nunber of hours he could work daily, that he “was
prepared to acconmmpdate that” restriction and that he was an
“excell ent enployee.” M. Severino testified further that he
woul d be prepared to give Clainmant one task at a tinme and all ow
him to conplete that assignnent before giving him another
assignnent in order to elimnate or decrease the stress to which
Cl ai rant woul d be exposed. He also agreed with Claimnt’s
testimony as to how often he would go on board the boats to
check out and resolve a particular problemand that, at certain
tinmes, the “difficult situations... can get a little
unconfortable” and that it “would probably” be difficult to
limt contacts with the Claimnt by trade forenmen, engineers,
et c. However, M. Severino would expect his workers to be
avail able eight hours per day and that “absolutely” the
Enpl oyer’ s finance departnment would not, at this tinme of severe
shi pyard downsi zing, permit Claimant to sit at his desk two or
three hours a day, do one job per week and earn $60, 000. 00 for
that sheltered enmploynment. (TR 134-149)

Cl ai mant’ s vol um nous nedi cal records reflect that he was
exam ned by Dr. Romain on March 18, 1997 and the doctor, a
specialist in rheumatol ogy, gave the follow ng inpression and
made these recomendati ons (EX 3):

| MPRESSI ON: Reviewed in detail with Dr. Romain, and Dr. Ronmmin
saw and exam ned the patient with the follow ng i npression and
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reconmendat i ons.

1. Persistent crystalline arthropathy, pseudogout, possibly
conplicated by gout. A less likely possibility is the
inflammatory arthropathy associated wth ulcerative
colitis.

RECOMVENDATI ONS:

1. WIll recheck the serum uric acid level in several weeks
after this attack has resol ved.

2. Hydr ochl or ot hi azi de gel 80 units intranuscul arly today.

3. Col chicine one tablet daily for one week and if tol erated,
increase to one tablet b.i.d. This is for prophylaxis.

4. Prednisone 5 ng tablet wth instructions to take six
tablets daily for three days and decrease by one tablet
daily every three days until he is on 15 ng (three tablets)
daily, then decrease by one half tablet daily every three
days. The patient was instructed to stay on the | owest
dose of the Prednisone that controls his joint
i nfl ammat i on.

5. Return visit in five to six weeks with Dr. Romain. He
should notify us if within two days his synptonms have not
significantly inproved and we wll further guide his

treatment, according to the doctor.

Dr. Peter M| stein gave the foll owi ng i npressi on on Novenber
2, 1998 (CX 5):

Mld to noderate Cardionyopathy, etiology unclear, wth
normal coronary anatony. The patient will be placed in di goxin,
afterload reduction, referred back to Dr. Haronian, his
physi ci an, for consideration of carvedil ol therapy.

Dr. Bruce E. Mrbach, a cardi ovascul ar speci alist, exam ned
Cl ai mant on Decenber 21, 1998 and the doctor reported as foll ows
(EX 8):

51-year-old man from Rhode |Island. Hi story of noderate
congestive cardi omyopathy. History of ulcerative colitis, colon
cancer, colectony here.



Cardi ac catheterization at Lawence Menorial Hospital showed
normal coronaries, left ventricular end diastolic pressure of
16, normal systolic blood pressure and an ejection fraction of
35-40%

Echocardi ogram here shows ejection fraction of 40-45% no
significant valvul ar disease, pulnonary artery pressure of 25,
probably left ventricular hypertrophy that is mld. At |east
once in the past he has had high bl ood pressure.

Recently he had extrenme fatigue. | took himoff his Coreg, his
fati gue went away but when he got emotional or did heavy
physi cal activities he would get chest disconfort lasting “for
hours”. He is on Digoxin and an ACE inhibitor. | will put him
back on | ow dose Coreg 3.125 tw ce a day.

EXAM NATI ON: The blood pressure is 130/70, pulse 60 and
regular. Chest clear. Cardiac exam nation m d-systolic click.

DI SCUSSI ON:  About a third of these patients get better, a third

stay the same, and about a third deteriorate. | explained to
hi m t hat beta bl ockers and ACE inhibitors are really the only
drugs we have that “inprove outcone”. He understands. | have
told himto stay away from al cohol, follow his blood pressure,
get mld exercise and we will keep an eye on his heart function.
He will get back to Dr. Gaeta as well, according to the doctor.

Dr. Lawr ence Baker “revi ewed (Cl ai mant’s) vol um nous nedi cal
and hospital records” and he sent the following letter to
Cl aimant’ s attorney on August 3, 1999 (CX 1):

M. Bursell had been enpl oyed at General Dynam cs/El ectric Boat
since 1969 as an analyst. After 1976, he went to work on a new
construction and currently is working as a supervisor.

As a supervisor, he is subjected to a great deal of stress and

uncertainty. This is particularly true in the last severa
years, where there have been significant Ilayoffs and an
increased demand for production in the shipyard. He has

personally been in involved in having to layoff a nunmber of
i ndi vidual s and nmake significant adjustnents in terns of work
force and schedul i ng.

M. Bursell’s past nedical history is of extreme significance.
He had a history of ulcerative colitis diagnosed in 1981, which
eventually required a total abdom nal col ectony for bl eeding and
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for signoid colon cancer in April of 1989... He was foll owed
prospectively with satisfactory progress and no evidence of
tunmor recurrence, including abdom nal CT scans and serial CEA
det erm nations. ..

| ncl uded within your file were rheumatol ogi c eval uati ons, which
t ook place March 18!h 1997. The patient indicated at that tine
that in February of 1997, he was admtted to the Westerly
Hospital for evaluation of acute right great toe, right ankle,
foot, and right knee joint inflanmation. Eventual ly, M.
Bursell was diagnosed with pseudogout, received injections of
cortisone and lidocaine in the right great toe, netatarsal
phal engeal joint... His attacks of joint inflamation in the
past were not associated with flare-ups of his ulcerative
colitis.

After a very thorough rheumat ol ogy evaluation with Dr. Ronain,
the inpression was persistent crystalline arthropathy,
pseudogout , possibly conplicated by gout, less likely
possibility is the inflammatory arthropathy associated wth
ul cerative colitis.

In May of 1993, there was a hospitalization at Lawence &
Menori al Hospital, when M. Bursell was 45 years of age. He was
seen because of chest pain. It was noted that he has few risk
factors for coronary di sease. He has presented with one-half to
one hour of left somewhat pleuritic chest pain, wthout nausea,
vom ting or shortness of breath. There was no precedi ng chest
wal | trauma and/or stress. The pains abated after being in the
hospital for about an hour. Hs risk factors for coronary
di sease were few w th negative snoking history; negative history
of di abetes, hypertension, or famly history.

An echocardi ogram was done and showed insufficient aortic
i nsufficiency, mild evidence for di astolic conpl i ance
abnormalities, with mld |left ventricular hypertrophy...

| reviewed a consultation that took place October 30'h 1998. At

that time, again, M. Bursell was admtted with chest pain. It
notes a year’s history of chest disconfort. It also notes that
he had hypertension and was placed on Prinivil. Over the
precedi ng week prior to October 30" 1998, he had been having
exertional and non-exertional chest disconfort, |asting 15-20
m nutes, described as a heavy pressure and a tight feeling in
his left chest radiating toward his | eft shoulder. He had had

no shortness of breath, seating, nausea, or vomting. The risk
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factors were noted to be hypertension and famly history.

A stress test performed at that time was positive to stage |11
with a heart rate of 150. It was positive for pain, positive
for inferolateral ST and T wave changes. Chest x-ray was
negative. Enzynes were negative. The inpression was chest pain
wi th abnormal stress, coronary di sease to be considered, and he
was placed on beta bl ockers, salicylates, and his Prinivil was
stopped. It was felt that he needed a cardi ac catheterization.

Cardi ac catheterization was performed on Novenmber 2" 1998. The

|l eft ventriculogram revealed apical wall notion abnormality.
The ejection fraction was 35-40 percent. The coronary vessels
were nornal. The inpression was mld to noderate

cardi omyopat hy, etiol ogy unclear, with normal coronary anatomny.
The patient was placed on Digoxin after |oad reduction and he
was referred back to Dr. Haronian for consideration of
carvedi |l ol therapy.

On Novenmber 20'" 1998, an exercise treadm || test was perforned
and that test was non-diagnostic for ischem a.

As of February 39 1999, M. Bursell was being nmaintained on

Prinivil, Digoxin, Prilosec, and Coreg. He also was on PRN
Ni trostat.

VWhen seen by Dr. Mrbach, a cardiologist, on February 3¢ 1999,
it is noted that M. Bursell was 51 years of age, had an
ejection fraction of 45 percent, and had normal coronaries. It
notes that he had diarrhea, got dehydrated, and wound up in his
| ocal hospital, but was now doing better. It notes that he
suffered |l eft chest disconfort when he pushes hinmself. He was

given instructions prior to February 3@ 1999 to work no nore
than 4 hours a day, get plenty of rest, and try to walk 1 mle
four tinmes a day. Dr. Mrbach noted that M. Bursell was havi ng
a great deal of stress at work because there was so nmuch work to
do. He had cautioned him agai nst working too nuch. He al so
t hought that he m ght have to go on long termdisability.

It is my nmedical opinion that M. Gary Bursell has significant

medi cal probl ens. He has had ulcerative colitis, has had
associated colon cancer, and required several sur gi cal
procedures for that condition... He certainly has a propensity

to becone somewhat dehydrated and certainly stresses in general,
in all probability, aggravate his condition..
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M. Bursell also has an ideopathic congestive cardi omyopat hy,
whi ch has been docunented over the past several years. He
requi res a nedication program such as has been noted above.
Hi s congestive cardi onyopathy certainly is aggravated by stress,
bot h exertional and enotional, and in ny judgenent, the stresses
inherent in his work at General Dynam cs/Electric Boat have
caused aggravation of the underlying cardi onmyopat hy.

Finally, it is my medical opinion that M. Bursell is totally
and permanently disabled from his prior position with General
Dynam cs/ El ectric Boat. His disability bears a direct

relationship to the stresses endured at work, which stresses
have aggravated hi s underlying cardi omyopat hy and whi ch stresses
have contributed to his constellation of synptomatol ogy, which
i nclude evidences of congestive heart failure and severe chest
pai n, according to Dr. Baker.

Dr. Baker reiterated his opinions at his August 8, 2000
deposition, the transcript of which is in evidence as CX 19.
Dr. Baker testified forthrightly and persuasively and his
opi nions withstood cross-exam nati on by Enployer’s counsel.

Cl ai mnt has al so been exam ned by Dr. Daniel R Gaccione,
an orthopedi c surgeon, and the doctor sent the following letter
to Claimant’ s attorney on Septenber 9, 1999 (CX 7):

| had the opportunity to exam ne Gary Bursell in nmy office on
August 18, 1999 for continuing problems related to his | ower
back. At the tine of his exam nation, | was able to al so revi ew
the nedical records of Dr. W Scoville. As you know, M.
Bursell underwent two surgical procedures on his back for an
L4/ L5 herniated disc in 1978 after reportedly sustaining an
infjury inafall while enmployed at Electric Boat. His radicular
synptonms resolved after the surgery. He has intermttent
di sconfort in his |ower back with any kind of heavy activity.
He is now enployed in a nore sedentary position at Electric
Boat .

His physical exam nation reveal ed evidence of a well-healed
surgi cal incision. He has sonme localized tenderness in his
| ower back and over the sacroiliac joints. His neurologic exam
is otherwise intact. X-ray studies reveal ed marked di sc space
narrow ng at L4/L5 consistent with the site where he has had his
| am nect ony.

It is ny opinion within a reasonable degree of nedical
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probability, that M. Bursell does have a | evel of inpairnent
secondary to the back injury noted above. | determ ned his
inpairnment to be five percent (5% based on table 72, DRE
i npai rment category Il on page 110 of the Anmerican Medical
Associ ation Guide to the Evaluation of Permanent | npairnent,
Fourth Edition. This converts to a regional |unbar spine
i npai rment of seven percent (7% using the conversion factor in
paragraph 3.3 on page 131 of the AMA Gui des.

Based on the patient’s clinical history and x-ray findings, he
shoul d have pernmanent restrictions placed on his activities at
wor k. These would include no lifting greater than 15-20 pounds,
no crawl i ng, clinmbing, bending, or stooping. He shoul d al so
avoi d any prolonged standing or wal king, as well as operating
any heavy machinery while sitting, according to the doctor.

The record also reflects Dr. WIliam B. Scoville saw
Cl ai mant on Novenber 20, 1979, “three nonths post-op renoval of
a recurrent L4-5 ruptured disc” and the doctor conservatively
rated Claimant’ s inpairnent at “10% disability for each of the
two maj or spine operations” Claimnt underwent. (EX 1)

The parties deposed Dr. Joseph R Gaeta, a cardiol ogist, on
May 2, 2000 (CX 8) and the doctor, who is Board-Certified in
I nt ernal Medicine and in Cardi ovascul ar Di sease, testified that
he exam ned Cl ai mant on Septenber 15, 1999, that Cl ai mant has
experienced cardi ac problens since at |east Novenber of 1993,
and perhaps even a year earlier than that date, that the cardi ac
probl ems were manifested on the abnormal echocardi ogram that
such I eft ventricul ar hypertrophy is “general ly permanent,” that
his dilated or enlarged heart is also a permanent condition,
that his chest x-ray showed “cal cium plaques in the |ining of
the lung,” that his wulcerative <colitis could have been
aggravated by the stressful work conditions and that Claimnt’s
cardi omyopathy, i.e., “a disease of the heart nuscle,” “my have
various causes.” Claimant’'s cardi omyopathy has resulted in a
NYHA Class Il B inpairnent, i.e., “cardiac disease resulting in
slight limtation of physical activity.” Dr. Gaeta al so opined
that Claimant’s work stress woul d have aggravated his essenti al
hypertension, thereby increasing his inpairnment. (CX 8)

On the basis of the totality of this record and having

observed the denmeanor and heard the testinony of credible
wi t nesses, | make the follow ng:
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Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimnt's
uncontradicted credible testinony alone nmay constitute
sufficient proof of physical injury. GColden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury nust be nade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Supreme Court has hel d t hat

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
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Met al , I nc., et al ., V. Di rector, O fice of Wrkers'
Conpensation Prograns, U.S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rather, a claimant has the burden of
establishing only that (1) the clainmnt sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlement nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or worKking
condi tions. Kier, supra; Parsons Corp. of California v.
Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence rel evant to the causation i ssue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
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consi dered the Enployer’s burden of proof in rebutting a prina
facie clai munder Section 20(a) and that Court has i ssued a nost
significant decision in Bath Iron Works Corp. v. Director, ONCP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F.3d at 56,31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OANCP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and t he enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U S.C
§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
t he Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anmerican Gain Trimers, Inc. v. OACP,
181 F.3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kelley
v. Dep’'t of the Army/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi tions existed which coul d have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimnt's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
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between claimant's harm and his enploynment, the presunption no
| onger controls, and the issue of causation nust be resol ved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term nal
Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimnt did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credible conplaints of subjective synptons
and pain can be sufficient to establish the el ement of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statements
to establish that he experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Commer ci al
Wor kers, 23 BRBS 148, 151 (1989). Mbreover, Enployer's general
contention that the clear weight of the record evidence
establishes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U S.C. § 920. What this requirement neans is that the
enpl oyer nust offer evidence which negates the connection
bet ween the all eged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a medi cal expert who testified that an enpl oyment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testinmony did not negate the role of the enployment injury
in contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonethel ess insufficient to rebut the
presunption where the expert equivocated somewhat on causation
el sewhere in his testinony). Where the enployer/carrier can
of fer testinony which severs the causal link, the presunptionis
rebutted. See Phillips v. Newport News Shipbuil ding & Dry Dock
Co., 22 BRBS 94 (1988) (nmedical testinony that claimnt’s
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pul monary probl ems are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enployment while
the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enploynent began). Factual issues
cone in to play only in the enployee s establishment of the
prima facie el ements of harm possi bl e causation and in the |ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir
1968), cert. denied, 395 U.S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OWP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oyment did not cause, contribute to or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conmpany of North Anerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequivoca
testimony of a physician that no relationship exists between an
injury and a claimant’s enploynment is sufficient to rebut the
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presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boat building Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uati ng all of
the record evidence, may pl ace greater wei ght on the opini ons of
t he enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See Gean Anps v. Director, OANCP, 153 F.3d 1051 (9N
Cir. 1998), anended, 164 F.3d 1480, 32 BRBS 144 (CRT)(9th Cir.
1999).

In the case sub judice, Claimant alleges that the harmto
his bodily frame, i.e., his cardionyopathy (CX 1), resulted from
wor ki ng conditions at the Enpl oyer's shipyard. The Enpl oyer has
not introduced substantial evidence severing the connection
bet ween such harm and Claimant's maritime enploynment. Thus,
Cl ai mant has established a prima facie claimthat such harmis
a work-related injury, as shall now be discussed.

However, | now nmust resolve whether or not Clainmnt’s work
as a Nuclear Quality Analyst has satisfied the jurisdictional
requi rements of the Longshore Act.

Cover age

General ly, an enployee is covered by the Act if he neets two
tests: the status test and the situs test. See generally
Nort heast Marine Term nal Co. v. Caputo, 432 U.S. 249 (1977). An

enpl oyee who woul d have been covered under the pre-anmendnent

Act , i.e., who was injured over water, is covered by the
amended Act, wi thout reference to the status test. See
Director v. Perini North River Associates, 459 U S. 297, 103
S.Ct. 634 (1983). Claimant was not injured over water, and

therefore nust nmeet both the status test and the situs test.

The situs test refers to the place at which the enpl oyee

wor ked or was injured. Covered | ocations include navigable
waters and adjoining areas used to |oad, unload, repair or
build a vessel. See Section 2(4) of the Act. Cl ai mant's

enpl oynment occurred in the Enployer's main yard which adjoins

19



navi gabl e waters and which is used for ship building and repair.
Claimant therefore neets the situs test based upon this
enpl oynment .

The status test refers to the enployee's occupation.
Covered occupations include | ongshorenen, harbor-workers, ship
repairers and shipbuilders. See Section 2(3) of the Act.

Claimant's coverage by the Act during his npbst recent
enpl oyment as a Nuclear Quality Analyst has actually been
chal l enged by the Enployer as non-nmaritinme enploynment. The
general rule is that enpl oyees are covered if their duties are
an "integral part" of traditional |ongshoring and shi pbuil ding
or ship repairing processes. The Suprenme Court has concl uded
that, at a mninmum clerical workers are not covered by the Act.
The Court expl ai ned the Congressional intent was to cover those
wor kers engaged in the essential el enents of unloading a vessel,
t aki ng cargo out of a hold, noving it away fromthe ship's side,
and carrying it inmmedi ately to a storage or holding area
[ Plersons who are on the situs but are not engaged in the
over al | process of |oading and unloading vessels are not
covered. Excl uded are enployees who perform purely clerical
tasks and are not engaged in the handling of cargo. Nor t heast
Marine Term nal Co. v. Caputo, 434 U S. 249, 266-67 (1977). The
Caputo Court relied upon the following passage from the
| egi slative history:

The intent of the Committeeis to permt
a uniform conpensation system to apply to
enpl oyees who woul d ot herw se be covered by
this Act for part of their activity. The
Commi ttee does not intend to cover enpl oyees
who are not engaged in |oading, unloading,
repairing or building a vessel just because
they are injured in an area adjoining
navi gable waters used for such activity.
Thus, enpl oyees whose responsibility is only
to pick up stored cargo for further trans-
shi pment would not be covered, nor would
purely clerical enpl oyees whose jobs do not
require them to participate in the |oading
or unl oading of cargo. However,
checkers, for exanple, who are directly
i nvol ved in | oading and unl oadi ng functions
are covered by the new anmendnent. S. Rep.
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No. 92-1125, 92d Cong., 2d Sess. 13, 1972
U.S. Code Cong & Admi n. News 4708.

The Benefits Review Board has consistently held that the
Section 20(a) presunption that a claim comes wthin the
provi sions of the Act is inapplicable to the threshold issue of
jurisdiction. Sedmak v. Perini North River Associates, 9 BRBS
378 (1978); aff'd sub nom Fusco v. Perini North River
Associ ates, 601 F.2d 659 (2d Cir. 1979), cert. granted, vacated
and remanded, 444 U.S. 1028 (1980), 622 F.2d 1111 (2d Cir. 1980)
(deci sion on remand). Wnn v. Newport News Shi pbuilding and Dry
Dock Company, 16 BRBS 31 (1983); Boughman v. Boise Cascade
Cor poration, 14 BRBS 173 (1981); Holnmes v. Seafood Speciali st
Boat Works, 14 BRBS 141 (1981). However, the United States
Court of Appeals for the Fifth Circuit has held that "(t)he
judicial policy has | ong been to resolve all doubts in favor of
t he enpl oyee and his famly and to construe the Act in favor of
t he enpl oyee for whose benefits it is primarily intended," Arny
Air Force Exchange v. G eenwood, 585 F.2d 791 (5th Cir. 1978),
and that the policy of the Act has been "to resolve doubtful
guestions of coverage in the Claimant's favor." Tanmpa Ship
Repair v. Director, 535 F.2d 936, 938 (5th Cir. 1976).

The aforenentioned Sedmak test for status requires a
determ nation of whether Claimant's work had a realistically
significant relationship to maritime activities involving
navi gati on and conmmerce over navi gable waters.

On the basis of the totality of the record and having in
m nd the beneficent purposes of the Act and the renedial nature
of that legislation, | hold that Claimnt’s work does satisfy
the Sedmak test. Clearly, his work bears a realistically
significant relationship to maritime activities involving
navi gati on and comrerce over navi gable waters as | find that his
work as a Nuclear Quality Analyst constituted an integral part
of and a necessary ingredient in the shipbuilding process for
the follow ng reasons.

Initially, I note that Claimant’s job duties and
responsibilities are detailed in the record at CX 9 and CX 10
and those duties and responsibilities are incorporated herein by
reference.

| also note that Claimant’s 1978 injury occurred in the
shi pyard and the Enpl oyer, in fact, accepted his clai munder the
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act, that his work as a Nuclear Quality Analyst took place
t hrough the entire shipyard, including actual work onboard shi ps
under construction at the yard, that he also had to travel to
ot her shi pyards such as Newport News and, therefore, was exposed
to stress at several maritime |ocations.

In Northeast Marine Term nal v. Caputo, 432 US 249 (1977),
the United States Suprenme Court rejected the “noment of injury”
test and held that a claimant is covered if his work at least is
in part involved in maritime enpl oynment.

In P.C. Pfeiffer co. v. Ford, 444 US 69 (1979), the court
enphasi zed that the status test is occupational and that a
worker is covered if his work falls within the general category
of maritinme enploynent. Generally work is maritime if it is
integral to or an essential part of nmaritinme work. See
Chesapeake & Ohio Railroad Co. v. Schwalb 493 US 40 (1989);
Nort heast Marine Term nals v. Caputo, 432 US 249 (1977).

Whi |l e sone of Claimant’ s work t ook place in an office, there
was absolutely no evidence that any of his work was clerical in
nature. Indeed he exercised supervisory and control functions
over shipyard duties involving correcting and resol ving shi pyard
probl ens, problenms that were an essential part of his maritine
enpl oynment and the shipbuil ding process.

Furthernmore, much of his work took pl ace onboard shi ps under
construction at Groton and at Newport News and in the adjoining
shi pyards. |Indeed, his actual job was to assure that ships were
built to quality specifications, and no ship could be turned
over to the Navy unless it had passed Nuclear Quality Contro
and his approval .

Claimant al so had and exercised direct control in the
shi pbui |l di ng process, stopping work during “key event”
operations, or approving the start of nuclear tests.

| note that the Enployer submts that the claim nust be
rej ected because Claimant’s duties as a Nuclear Quality Anal yst
are not unique or peculiar to the shipbuilding industry because
his job duties could have taken place el sewnere. | cannot
accept that thesis as | nmust ook to Claimant’s actual duties
and where he perforned them As the so-called “nmonent of
injury” test has been rejected by the U.S. Supreme Court, | nust
ook to Claimant’s overall work duties and his job title or
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union affiliation is irrelevant to this determ nati on.

As not ed above, Clai mant frequently assisted in the redesign
of the ship on those occasions when design errors prevented
construction of the submarine as drawn. This work often
required going down to view the ship, conduct negotiations with
the shipyard workers and engineers who were responsible for
perform ng the actual work and then making the necessary design
changes. Claimant al so was responsible for the devel opnent of
qual ity assurance progranms and conputer assisted record keepi ng
used to ensure that each item on the subnmarine was installed
correctly and according to U.S. Navy specifications and desi gns.
(CX 11)

Therefore, in view of the foregoing, | find and concl ude
that Claimnt has satisfied both the status and situs
requi renents of the Longshore Act and that his back and cardi ac
injuries come within the jurisdiction of and are conpensable
under the Longshore Act.

| njury

The term "injury" means accidental injury or death arising
out of and in the course of enployment, and such occupati onal
di sease or infection as arises naturally out of such enpl oynment
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-related aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wbrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziew cz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynment -rel ated i njury need not be the sol e cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, combines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
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v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.

v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial

work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hcks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.

Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t hemsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
become have been aware, of the relationship between the
enpl oynment, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Geisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tinme. The fact that
claimant's injury occurred gradually over a period of time as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the meaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

Cl ai mant’ s nmedi cal evi dence has been extensively summri zed
above and that evidence clearly reflects that Claimant’s
preexi sting essential hypertension and cardi ovascul ar di sease
wer e aggravated, accelerated and exacerbated by the stressful
conditions at work and that the date of injury is April 5, 1999.
In so concluding, | have credited the well-reasoned and well -
document ed reports of Dr. Baker (CX 1), Dr. Mrbach (CX 4), Dr.
Gaeta (CX 8), as well as the reports from the Lahey Clinic
Medi cal Center Hospital. (EX 11) There is sinply no probative
or persuasive contrary medical evidence rebutting the statutory
provision in Claimant’s favor, and | so find and concl ude for
the foll ow ng reasons.
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There is no dispute that Claimnt’s back injury arose out
of and in the course of his enploynent. He fell at the shipyard
and the Enpl oyer paid total disability benefits while he was out
of work. There is also no factual dispute that his cardiac
condition is work-related for the follow ng reasons.

As noted above, the terminjury means such injury or di sease
as naturally arises out of enployment 33 U. S.C. 902(2) US.
| ndus. / Fed. Sheet Metal v. Director, OANCP, supra. A wor k-
rel ated aggravation of a pre-existing condition is an injury.
Preziosi v. Controlled Ind., 22 BRBS 468 (1989).

Mor eover, the enploynent related injurious stinmuli need not
be the sole or even primary factor in creating a disability. |If
the enploynent related injury contributes to or aggravates a
pre-exi sting or non work related condition, the entire resultant
disability is conpensable. Strachan Shipping v. Nash, 782 F.2d
513 (5" Cir. 1986). Rajotte v. General Dynanmics, supra.

| also note that the Enployer’s own doctor agreed that
Claimant’ s “work aggravated his disease.” This testinony read
in conjunction with Dr. Baker’s equally concise opinion that the
Cl ai mant’ s wor k aggravated his condition | eads to the concl usi on
that there is, in fact, no dispute about the causation of
Claimant’ s cardiac condition, and | so find and concl ude.

Moreover, while Dr. Sandoval did check off the non-work-
rel ated box on the Claimant’s application for total disability
under his long term disability plan (EX 13), this is not
di spositive. The Claimant has cardionyopathy which s
idiopathic, that is of unknown origin. Dr. Gaeta, the
Enpl oyer’ s doctor admtted that the actual condition nmay be due
to work-related hypertension, but agreed that work related

stress was an aggravating factor. The ultinmate cause of the
condition may never be known, but the proximte contributing
cause is clearly work- related stress, and | so find and
concl ude.

It is not disputed that Claimant suffers froma severe and
potentially life t hr eat eni ng condition consi sting of
cardi omyopat hy, which has resulted in repeated hospitalizations
and extensive limtations on his physical activity. He is
markedly restricted in terms of avoidance of nental and
enotional stress. These limtations are |ayered over the
restrictions comng from his back injuries, as well as the
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probl ens he has as a result of his colon cancer and dehydrati on.

Dr. Sandoval has indicated that he has “class five”
l[imtations which render himtotally disabled and the Enployer
has admtted this by accepting his claim for |esser benefits
under their long termdisability plan. Despite this adm ssion,
t he Enpl oyer declines to admt disability under the Act.

As noted above, the Enployer submts that Claimnt’s
application for long-termdisability benefits for his nmultiple
medi cal problens bars this clai munder the Longshore Act. First
of all, 1 find and conclude that claimant had to file that
appl i cati on because he had been out of work since April 4, 1999,
was unable to work anywhere el se and that he was forced to file
for those benefits because he was w thout funds because the
Enpl oyer has continually treated Claimant’ s cardi onyopathy as a
personal illness, even in the face of the opinion of Dr. Gaeta,
its nedical expert. The Longshore Act envisions that these
clainms be resolved as expeditiously as possible, and such has
not occurred here.

Mor eover, that application filed on July 1, 2000 (EX 14) is
not dispositive on the causality issue for the follow ng
reasons.

First of all, the application for long term disability
included a nunber of other nedical conditions from which
Cl ai mant suffers and which may or nmay not be work-rel ated.

Therefore, for the purposes of a long termdisability claim
Claimant relied on nmultiple nedical problens, many of which are
not claimed to be work-rel ated.

The second problem of course, relates to the |ega
definition of injury.

Claimant readily adnmts that he has pre-existing nmyocardi al
di sease, the etiology of which is unknown. However, as a matter
of law, if his work aggravated or accelerated his condition in
any way, then it is held to be conpensable, and I so find and
concl ude.

Dr. Sandoval clearly was applying an ultimte cause test to
this question rather than the | egal one of proximte cause. |Is
his initial heart condition work-rel ated? No one knows,
al though Dr. Gaeta said the Claimnt’s work may have caused his
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hypertensi on which nmay have caused his cardi omyopathy, but all
of the doctors agreed that work-rel ated stress aggravated this
condi tion.

The testinmony of all the doctors in the case, includingthe
Enpl oyer’s, was that the Claimant’s stress at work had
aggravated his underlying conditions and was, thus, a proximte
cause aggravating his heart condition and resulting in
disability, and I so find and concl ude.

Accordingly, in viewof the foregoing, |I find and concl ude
that Claimant’s cardi ac and | unmbar problens are causally rel ated
to his maritime enpl oynment.

Timely Notice of Injury

Section 12(a) requires that notice of a traumatic injury or
death for which conpensation is payable nust be given within
thirty (30) days after the date of the injury or death, or
within thirty (30) days after the enployee or beneficiary is
aware of a relationship between the injury or death and the
enpl oynent. In the case of an occupational disease which does
not immediately result in disability or death, appropriate
notice shall be given within one (1) year after the enpl oyee or
cl ai mnt beconmes aware, or in the exercise of reasonable
diligence or by reason of medi cal advice shoul d have been awar e,
of the relationship anmong the enploynment, the disease and the
death or disability. Ordinarily, the date on which a clai mant
was told by a doctor that he had a work-related injury is the
controlling date establishing awareness, and a claimant is
required in the exercise of reasonable diligence to seek a
pr of essi onal diagnosis only when he has reason to believe that
his condition would, or m ght, reduce his wage-earni ng capacity.
Osmundsen v. Todd Pacific Shipyard, 755 F.2d 730, 732 and 733
(9th Cir. 1985); see 18 BRBS 112 (1986) (Decision and Order on
Remand); Lindsay v. Bethlehem Steel Corporation, 18 BRBS 20
(1986); Cox v. Brady Ham lton Stevedore Conpany, 18 BRBS 10
(1985); Jackson v. Ingalls Shipbuilding Division, Litton
Syst ens, I nc., 15 BRBS 299 (1983); Stark . Lockheed
Shi pbui I ding and Construction Co., 5 BRBS 186 (1976). The
relevant inquiry is the date of awareness of the relationship
anong the injury, enploynment and disability. Thorud v. Brady-
Ham | t on Stevedore Conpany, 18 BRBS 232 (1986). See also Bath
Il ron Works Corporation v. Galen, 605 F.2d 583 (1st Cir. 1979);
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Ceisler v. Colunmbia Asbestos, Inc., 14 BRBS 794 (1981).

Al t hough the Enpl oyer did not receive witten notice of the
Claimant's back injury and his cardi onyopathy as required by
Sections 12(a) and (b), i.e., by the filing of the Form LS-201,
the claimis not barred because the Enpl oyer has had know edge
of Claimnt's work-rel ated probl ens or has of fered no persuasive
evidence to establish it was prejudiced by the lack of witten
noti ce. Sheek v. General Dynam cs Corporation, 18 BRBS 151
(1986) (Decision and Order on Reconsideration), nodifying 18
BRBS 1 (1985); Derocher v. Crescent Wharf & Warehouse, 17 BRBS
249 (1985); Dolowich v. Wst Side Iron Wrks, 17 BRBS 197
(1985). See also Section 12(d)(3)(ii) of the Amended Act.

This Adm nistrative Law Judge is presented with the issue
of whether Claimant's failure to provide tinmely notice as
required by Section 12(a) is excused under Section 12(d) where
t he Enpl oyer knows that Claimant is experiencing a work-rel ated
probl ems which have resulted in injuries and disability.
Section 12(d) specifies the circunstances when failure to give
notice under Section 12(a) will not bar a claim Under Section
12(d) as anended in 1984, 33 U. S.C. 8912(d) (Supp. |V 1986),
which is applicable to this case, the failure to provide tinely
written notice will not bar the clainms if Claimant shows either
t hat enpl oyer had know edge during the filing period (subsection
12(d) (1)) or that Enployer was not prejudiced by the failure to
give tinmely notice (subsection 12(d)(2)). See Sheek v. General
Dynami cs Corp., 18 BRBS 151 (1986), nodifying Sheek v. General
Dynam cs Corp., 18 BRBS 1 (1985).

The Board and the Appellate Courts generally require that
in order for the enployer to be charged with inmuted know edge
under Section 12(d), an enployer nust have know edge not only of
the fact of claimant's injury but also of the work-rel atedness
of that injury. See Sun Shipbuilding & Dry Dock Co. v. Wl ker,
684 F.2d 266 (3d Cir. 1982), aff'g 14 BRBS 132 (1981), cert.
deni ed, 459 U. S. 1039 (1982); Jackson v. Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983).

Pursuant to Section 12(a), a claimnt has one (1) year from
the date of awareness to provide notice of the injury or death
in a claim such as this one also involving an occupati onal
di sease. Horton v. Ceneral Dynam cs Corp., 20 BRBS 99 (1987).
Section 12(d) excuses a claimant's failure to give tinely notice
if enployer had actual knowl edge of the injury or death;
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enployer was not prejudiced; or for some reason found
satisfactory by this Admnistrative Law Judge could not be
timely given. Sheek v. General Dynamcs Corp., 18 BRBS 151
(1986), nodifying Sheek v. General Dynamcs Corp., 18 BRBS 1
(1985). Contrary to Enployer's contention, Enployer bears the
burden of proving by substantial evidence that it has been
unable to investigate effectively sone aspect of the claim by
reason of the Claimant's failure to provide tinmely notice as
required by Section 12. Strachan Shi pping Co. v. Davis, 561
F.2d 968, 8 BRBS 161 (5th Cir. 1978), rev'g, 2 BRBS 272 (1975);
WIilliams v. Nicole Enterprises, 21 BRBS 164 (1988). Although
Enpl oyer contends that it would be highly i nappropriate to place
this burden upon it, its argunment overlooks the fact that
Enmpl oyer is in a far better position than Claimnt to know the
manner in which it has been prejudiced by Claimant's failure to
provide tinmely notice.

This issue will be discussed further and resolved in the
next secti on.
Statute of Limtations

Section 13(a) provides that the right to conpensation for

disability or death resulting froma traumatic injury is barred
unless the claimis filed within one (1) year after the injury

or death or, if conpensation has been paid w thout an award,
within one (1) year of the |ast paynment of conpensation. The
statute of limtations begins to run only when the enployee

becomes aware of the rel ati onshi p between his enpl oyment and hi s
disability. An enployee becones aware of this relationship if

a doctor discusses it wth him Aurelio v. Louisiana
St evedores, 22 BRBS 418 (1989). The 1984 Anendnents to the Act
have changed the statute of limtations for a claimnt with an

occupati onal disease. Section 13(b)(2) now requires that such
claimant file a claimwithin two years after claimnt becones
aware, or in the exercise of reasonable diligence or by reason
of medi cal advice should have becone aware, of the relationship
anmong hi s enploynent, the disease, and the death or disability.
Osmundsen v. Todd Pacific Shipyards, 755 F.2d 730 (9th Cir

1985), and the Board's Decision and Order on Remand at 18 BRBS
112 (1986); Manders v. Al abama Dry Dock & Shipbuil ding, 23 BRBS

19 (1989). Furthernore, pertinent regulations state that, for
pur poses of occupational diseases, the respective notice and
filing periods do not begin to run until the enployee is
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disabled or, in the case of a retired enployee, until a
per manent i npairment exists. Lonmbardi v. General Dynam cs
Corp., 22 BRBS 323, 326 (1989); Curit v. Bath Iron Works Corp.,
22 BRBS 100 (1988); Lindsay v. Bethlehem Steel Corporation, 18
BRBS 20 (1986); 20 C.F.R 8702.212(b) and 8§702.222(c).

The Benefits Review Board has discussed the pertinent
el ements of an occupational disease in Gencarelle v. General
Dynam cs Corp., 22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS
13 (CRT) (2d Cir. 1989).

It is well-settled that the enployer has the burden of
establishing that the claim was not tinely filed. 33 U S.C
8§920(b); Fortier v. General Dynam cs Corporation, 15 BRBS 4
(1982), appeal dism ssed sub nom Insurance Conpany of North
America v. Benefits Review Board, 729 F.2d 1441 (2d Cir. 1983).

Section 30

Section 30(a) of the Act provides that within ten (10) days
from the date of any injury which causes |oss of one or nore
shifts of work (a requirenent added by the 1984 Amendnents), or
death or from the date that the enployer has know edge of a
di sease or infection in respect of such injury, the enployer
shall send to the Secretary of Labor and to the appropriate
District Director a first injury report (FormLS-202) containing
the pertinent information about such injury or death. Aurelio
v. Louisiana Stevedores, 22 BRBS 418 (1989); Paquin v. GCeneral
Dynam cs Corp., 4 BRBS 383 (1976). Section 30(f) provides that
where the enpl oyer or the carrier has been given notice, or the
enpl oyer (or his agent in charge of the business in the place
where the injury occurred) or the carrier has know edge, of
any injury or death of any enployee, and fails, neglects,
or refuses to file the appropriate report required by Section
30(a), the statute of limtations of Section 13(a) shall not
begin to run against the claimof the injured enployee or his
dependents entitled to conpensation, or in favor of either the
enpl oyer or the carrier, until such report has been filed with
the Secretary and/or the Deputy Conm ssioner. See 20 C F. R
8702. 205. Section 30(f) should be read in conjunction with the
three subsections of Section 12(d) and the definitions of
enpl oyer know edge and the several reasons whereby the failure
to give tinely notice nmay be excused by this Adm nistrative Law
Judge.
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The Benefits Review Board has consistently held that
know edge by the enployer that one of its enployees has
sustained an injury is sufficient to constitute know edge under
Section 30(f). However, an enployer's awareness of the general
hazards at the place of enploynment is insufficient to put an
enpl oyer on notice of an injury to a specific enployee as
required by the Act. Sun Shi pbuilding & Dry Dock Co. .
McCabe, 593 F.2d 234 (3d Cir. 1979); Sun Shipbuilding & Dry
Dock Co. v. Bowman, 507 F.2d 146 (3d Cir. 1975); Gencarelle v.
General Dynam cs, 22 BRBS 170 (1989), aff'd 892 F.2d 173, 23
BRBS 13 (CRT) (2d Cir. 1989); Pryor V. Janes McHugh
Construction Conpany, 18 BRBS 273 (1986). Mor eover, |ack of
education or sophistication does not constitute an excuse
within the nmeaning of Section 12(d)(2). Arcus V. Sun
Shi pbui I ding and Dry Dock Co., 16 BRBS 34, 37 (1983).

As not ed above, under Sections 12(d)(1), (2) and (3) of the
Act, failure to give proper witten notice under Section 12(a)
will not bar a claimif the enployer had know edge of the injury
during the filing period or the admnistrative |aw judge
det erm nes that enployer has not been prejudiced by failure to
give tinmely notice. 33 U S.C. 88912(d)(1) and (d)(2). Noack
v. Zidell Explorations, 17 BRBS 36 (1985); MQillen v. Horne
Brothers, Inc., 16 BRBS 10 (1983). See also 20 C F. R
8§702. 216, effective January 31, 1986, which provides that this
Adm ni strative Law Judge nmay excuse such failure to give notice
in those situations where "for sone satisfactory reason such
notice could not be given." Sheek v. General Dynam cs Corp., 18
BRBS 11 (1985), Decision and Order on Reconsideration, 18 BRBS
151, 153 (1986).

The Section 12(d)(1) requirenent that the enployer have
"know edge” of the injury requires, generally, that the enpl oyer
have know edge of the injury and its relationship to the
enpl oyee's work. Strachan Shi pping Co. v. Davis, 571 F.2d 968
(5th Cir. 1978); Sun Shipbuilding & Dry Dock Co. v. Bowman, 507
F.2d 146 (3d Cir. 1975). In appropriate cases, know edge of
an enpl oyee's work-related injury may be i nputed to the enpl oyer
where the record indicates that the enployer knew of the injury
and had facts that would | ead a reasonabl e person to concl ude

that conpensation liability 1is possible so that further
investigation into the matter i s warranted. Sheek v. General
Dynam cs Corp., 18 BRBS 1 (1985), Decision and Order on

Reconsi deration, 18 BRBS 151 (1986). See al so, Addison v.
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Ryan- Wal sh St evedoring Conpany, 22 BRBS 32 (1989); WMatthews v.
Jeffboat, 18 BRBS 185 (1986); Mattox v. Sun Shi pbuil ding and Dry
Dock Conpany, 15 BRBS 162 (1982).

The Board has construed the Section 12(d) (1) exception in
a narrow fashion. See, e.g., Carlow v. Ceneral Dynamcs
Corp., 15 BRBS 115 (1982). However, know edge may be i nputed
to the enployer under certain circunstances. Voris v. Eikel
346 U.S. 328 (1953). In Voris, an illiterate enployee was
infjured in a flash fire on a ship, and know edge was i nputed to
t he enployer where both the working foreman and gang forenman
knew of the injury. In Voris, the court considered it
significant that the accepted practice was for the injured
enpl oyee to report his injury to his i medi ate supervisor. See
al so Perkins v. Marine Term nal Corp., 16 BRBS 84 (1984).

Failure to give tinely notice has been excused, pursuant to
Section 12(d)(2), in circunstances such as where both cl ai mant
and his physicians were unsure as to the relationship between
the injury and the enploynment. See Jordan v. General Dynam cs
Corp., 4 BRBS 201 (1976); Shillington v. WJ. Jones & Son,
Inc., 1 BRBS 191 (1974), and where claimant | acked know edge of
his enployer's identity and could not |ocate the person who
hired him Johnson v. Treyja, Inc., 5 BRBS 464 (1977). See
al so Jasi nskas v. Bethlehem Steel Corp., 735 F.2d 1, 16 BRBS 95
(CRT) (1st Cir. 1984), vacating and remanding 15 BRBS 367
(1983).

Section 13 of the Longshore Act provides that the claimfor
conpensati on need not be filed until the enployee is aware of
the relationship between the injury and the enploynent. 33
U S.C. 913(a)

This Adm nistrative Law Judge, in evaluating this issue,
notes that the Claimant is assisted by the Section 20(b)
presunption, which applies to the Section 13 notice requirenent.
Carlow v. General Dynami cs, 15 BRBS 115 (1982)

Therefore, the Enpl oyer nust prove its speci al defense that
the claimwas not tinmely filed. Part of its burden is to prove
that it also filed a “first notice of injury” in conpliance with
Section 30 of the Act before it can prevail under Section 13.
McQuillan v. Horne Bros. Inc., 16 BRBS 10 (1983); Fortier v.
CGeneral Dynanics, supra.
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In this case the Enployer has failed in its burden of proof.
The Claimant first began having cardiac difficulties in 1999
when his doctor advised himto begin working part time, thereby
resulting in economc disability when these problens affected
hi s wage-earning capacity. There was no evidence introduced at
the trial that the Claimnt was aware he had a work-rel ated
injury prior to this tine.

In February of 1999, a tinely claim for conpensation was
filed just prior to his leaving work entirely in April of 1999.

Clearly, the claimwas filed within a year fromthe date of
the cardiac injury and disability. Furt hernmore, the Enpl oyer
was kept fully informed of the Claimant’s condition and his need
for reduced work. It was given witten notice from the
Claimant’s attending physician of the Claimnt’s nmedical
condition and need for nodified work. Therefore, the Enployer
had t he equi val ent nmedi cal and enpl oynment know edge avail able to
it regarding the Claimant’s condition and its possible work
related nature, and I so find and concl ude.

Despite this equival ent know edge, the Enployer neglected
to file a “First Notice of Injury” as required by Section 30,
(or at least failed to offer proof of such a filing at trial).

Furthernmore, the Claimnt need not file a claimuntil he
beconmes aware of the full character, extent and i npact the harm
done to him Shi pyards v. Allan, 666 F.2d 399 (Cir. 19 )
| ndeed, the Claimnt need not file for conpensation until he is
aware of the full character of his condition and thinks that it
woul d probably di m nish his capacity to earn a living. Brown v.
| TT/ Conti nental Baking Co., 921 F.2d 289, 24 BRBS 75 (CRT)(D.C.
Cir. 1999)

In Brown, the issue was phrased in ternms of whether the

enpl oyee reasonably believed that he had suffered a work rel at ed
harm whi ch woul d probably di m nish his capacity to earn

In short, in the case at bar the totality of the evidence
establishes that the cardiac claim was tinely filed. The
Enpl oyer failed to prove its filing under Section 30 of the Act,
whi ch would toll the tinme for filing of the claim Accordingly,

it is clear that the cardiac claimit tinely, and | so find and
concl ude.
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Regardi ng the back claim the Claimnt suffered an injury
in 1978 and was in fact paid workers’ conpensation for that
injury. Therefore, the Enployer had notice of the injury but
failed to prove it filed a Notice of Claimunder Section 30 of
the Act. Therefore, the time for filing clains was tolled, and
t he unrebutted Section 20 presunption required that it be found
that the back claimand the cardiac claimwere tinely fil ed.

In addition, a claimfor medical benefits under the Act is
never tinme barred. Golburn v. General Dynam cs Corporation, 21
BRBS 219 (1998).

The Enployer has a continued obligation to pay for an
injured enployee’'s nedical expenses even if the claim for
Section 8 conpensation is time barred. Strachan Shi ppi ng
conpany v. Hollis, 460 F.2d 1108 (5" Cir.), cert. denied., 409
U S. 887 (1972).

Accordingly, as Claimant’s date of injury/disability is
April 4, 1999, Claimant tinely gave notice to the Enployer by
the appropriate forns dated February 2, 1999. (CX 20, CX 21)
Thus, Claimant, in ny judgnment, has satisfied the requirenents
of Sections 12 and 13 of the Act as the record does not reflect
t hat the Enpl oyer filed the FormLS-202, as required by Section
30 of the Act.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.M. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition alone. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oyment for which he is qualified. (1d. at 1266)

Cl ai mant has t he burden of proving the nature and extent of
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his disability wthout the benefit of the Section 20
presunpti on. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Huni gman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his former enploynent because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Orl eans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Wil e Claimnt generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynment is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and concl ude that Cl ai mant has established that he cannot return
to work as a Nuclear Quality Analyst. The burden thus rests
upon the Enployer to denonstrate the existence of suitable
alternate enploynent in the area. If the Enployer does not
carry this burden, Claimant is entitled to a finding of total
disability. Anmerican Stevedores, Inc. v. Sal zano, 538 F.2d 933
(2d Cir. 1976); Southern v. Farnmers Export Conpany, 17 BRBS 64

(1985). In the case at bar, the Enployer did not submt any
probative or persuasive evidence as to the availability of
suitable alternate enploynent. See Pilkington v. Sun

Shi pbui I di ng and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so
Bunbl e Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th Cir.
1980). | therefore find Claimnt has a total disability.

VWil e Enployer’s counsel nused at the hearing that the
Enmpl oyer would permt Claimnt to work four hours per day, do
one task at a tinme and earn $60,000.00 per year in such
shel tered enpl oynent, the Enpl oyer’s Finance Departnent has not
approved such arrangenent. | agree with M. Severino who
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testified that the Finance Departnment “absolutely” would not
approve that arrangenment, especially at this time of severe
enpl oyee downsi zi ng at the shipyard. (TR 143) Thus, | find and
concl ude that the Enployer has not nade a bona fide job offer to
the Cl ai mant.

Claimant's injury has become permnent. A permanent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished from one
in which recovery nerely awaits a normal healing period.
General Dynami cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v.
CGeneral Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309

(1984). The traditional approach for determ ning whether an
injury is permanent or tenmporary is to ascertain the date of
"“maxi mum nedi cal inprovenment."” The determ nation of when
maxi mum medi cal inmprovement is reached so that claimnt's

disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, ONCP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has hel d that a determ nati on t hat
claimant's disability is tenmporary or pernmanent nmay not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sone future tine. Meecke v. 1.S. 0 Personne
Support Departnent, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cr. 1980), aff'g 9 BRBS 138 (1978).
Such future changes may be considered in a Section 22
nodi fi cation proceeding when and if they occur. Fl eet wood v.
Newport News Shipbuilding and Dry Dock Conmpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).
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Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where clai mant has already undergone
a |l arge nunber of treatnents over a long period of time, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability may be nodified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabled i f he has any
residual disability after reaching maxi nrum nedi cal inprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches nmaxi num nmedi cal inprovenent or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nmerely awaits a normal healing period. See
Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
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cert. deni ed. 394 U.S. 976 (1969). If a physician believes
that further treatnment should be undertaken, then a possibility
of inmprovenent exists, and even if, in retrospect, the treatnent
was unsuccessful, maxi num medi cal inprovenment does not occur
until the treatnent is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT) (5th Cir. 1994); Leech v.

Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxinum nedi cal inprovenent has not been reached.
Kuhn v. Associated press, 16 BRBS 46 (1983). |If surgery is not

anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); Wite v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nmem, 617 F.2d 292 (5th
Cir. 1982).

On the basis of the totality of the record, I find and
concl ude that Cl ai mant has been permanently and totally disabl ed
from April 5, 1999, according to the well-reasoned opinion of
Dr. Mrbach, at which time Cl aimnt was forced to discontinue
working as a result of his occupational disease.

| nt er est

Al t hough not specifically authorizedin the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amunt of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OWP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuil ding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mnt whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
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28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984),
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Failure to begin conpensation paynents or to file a notice
of controversion within twenty-eight (28) days of know edge of
the injury or the date the enpl oyer should have been aware of a
potential controversy or dispute renders the enployer |iable for
an assessnent equal to ten (10) percent of the overdue
conpensation. The first installnment of conmpensation to which
the Section 14(e) assessnent may attach is that install nent
whi ch beconmes due on the fourteenth day after the enployer
gai ned knowl edge of the injury or the potential dispute.
Uni versal Term nal and Stevedoring Corp. v. Parker, 587 F.2d 608
(3d Cr. 1978); Fairley v. Ingalls Shipbuilding, 22 BRBS 184
(1989), aff'd in pert. part and rev'd on other grounds sub nom
| ngal I s Shi pbuilding v. Director, 898 F.2d 1088 (5th Cir. 1990),
reheari ng en banc denied, 904 F.2d 705 (June 1, 1990) Krotsis v.
General Dynamics Corp., 22 BRBS 128 (1989), aff'd sub nom
Director, ONCP v. General Dynam cs Corp., 900 F.2d 506, 23 BRBS
40, 51 (2d Cir. 1990); Rucker v. Lawence Mangum & Sons, Inc.
18 BRBS 76 (1987); White v. Rock Creek G nger Ale Co., 17 BRBS
75, 78 (1985); Frisco v. Perini Corp., 14 BRBS 798 (1981).
Liability for this additional conpensation ceases on the date a
notice of controversion is filed or on the date of the inform
conference, whichever is earlier. National Steel & Shipbuilding
Co. v. U S. Departnment of Labor, 606 F.2d 875 (9th Cir. 1979);
Nati onal Steel & Shipbuilding Co. v. Bonner, 600 F.2d 1288 (9th
Cir. 1978); Spencer v. Baker Agricultural Conpany, 16 BRBS 205
(1984); Reynolds v. Marine Stevedoring Corporation, 11 BRBS 801
(1980) .

The Benefits Review Board has held that an enployer's
liability wunder Section 14(e) is not excused because the
enpl oyer believed that the clai mcane under a state conpensati on
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act . Jones v. Newport News Shipbuilding and Dry Dock Co., 5
BRBS 323 (1977), aff'd sub nom Newport News Shipbuilding & Dry
Dock Co. v. Graham 573 F.2d 167 (4th Cir. 1978), cert. deni ed,
439 U. S. 979 (1978).

The Benefits Review Board has held that "a notice of
suspensi on or term nation of paynments which gives the reason(s)
for such suspension of termnation is the functional equival ent
of a Notice of Controversion." Hite v. Dresser-QGuiberson
Punpi ng, 22 BRBS 87, 92 (19989); White v. Rock Creek G nger Ale
Conmpany, 17 BRBS 75, 79 (1985); Rose v. GCeorge A. Fuller
Conmpany, 15 BRBS 194, 197 (1982) (Chief Judge Ransey,
concurring).

§l14e(2)

As found above, the Enployer |earned of Claimant's injury
no later than April 4, 1999, at which time he had to stop
wor ki ng because of his nultiple nedical problens, but paid no
conpensation and did not file a notice of controversion. Thus,
the Enployer is liable for a Section 14(e) assessment for the
install ments due between April 5, 1999 and Septenber 29, 1999,
the date of the informal conference.

The Benefits Review Board has held that the Section 14(e)
addi tional assessnent is mandatory and cannot be waived by the
Cl ai mant . Tezeno v. Consolidated Al um num Corp., 13 BRBS 778,
783 (1981). Should the District Director's file reflect such
filings prior to the informal conference, the Enployer's
obligation for this ten (10) percent additional conpensation
woul d, of course, term nate upon those filings.

Medi cal Expenses

An Enpl oyer found i able for the paynment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedical profession for the care
and treatnment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
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barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeki ng medi cal care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamyv. The Western Uni on Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimant obtain enployer's
aut horization prior to obtaining nmedical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
I ngal I s Shi pbuil di ng Di vi sion, Litton Systenms, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimnt has
been refused treatnent by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Bal |l esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
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in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
infjury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
| ngal I s Shi pbuilding, 16 BRBS 168 (1984); Jackson v. lIngalls
Shi pbui | di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Cl ai mant advised the Enployer of his work-rel ated

injuries on or about February 2, 1999 (CX 20, CX 21) and
request ed appropriate nedical care and treatnment. However, the
Empl oyer did not accept the claim and did not authorize such
medi cal care. Thus, any failure by Claimant to file tinely the
physician's report is excused for good cause as a futile act and
in the interests of justice as the Enployer refused to accept
the claim

Accordingly, in view of the foregoing, the Enployer is
responsi ble for the reasonable and necessary nedical care and
treatnment relating to Claimnt’s cardionyopathy, effective
February 2, 1999. Claimant is also entitled to an award of
future nedical benefits for his work-related back problens,
effective as of the date of this decision. All of such nedical
benefits are subject to the provisions of Section 7 of the Act.

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el ements of
that provision are net, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent parti al
disability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which combined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanship Co., 336 U S. 198 (1949); FMC Corporation v.
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Director, OACP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OACP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982); Director, OACP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWNP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi pment Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shipbuilding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shipyard Corporation, 625 F.2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enmpl oyer sinply because the new injury merely aggravates an
existing disability rather than creating a separate disability
unrel ated to the existing disability. Director, OACP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynami cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. I nstead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.

1974) . Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
existing condition. Director . Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983). Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there nust be information available which alerts the
enpl oyer to the existence of a nedical condition. Eymard & Sons
Shipyard v. Smth, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Arnmstrong v. General Dynam cs Corp., 22 BRBS 276 (1989);
Ber kstresser, supra, at 283; Villasenor v. Marine Mintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui I ding and Dry Dock Co., 16 BRBS 353 (1984); Musgrove v.
Wl liamE. Canpbell Conpany, 14 BRBS 762 (1982). A disability
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will be found to be manifest if it is "objectively determ nabl e"
from nmedi cal records kept by a hospital or treating physician.
Fal cone v. General Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there mnust be a
medi cal | y cogni zabl e physical ailnment. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuilding and Dry
Dock Company, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitable Equi prent Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, ONCP, 542 F.2D 602 (3d Cir. 1976).

An x-ray showi ng pl eural thickening, followed by continued
exposure to the injurious stinuli, establishes a pre-existing
per manent parti al di sability. Toppi ng V. Newport  News
Shi pbui I di ng, 16 BRBS 40 (1983); Musgrove v. WIlliamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OACP (Bergeron) v. CGeneral Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli v.
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case ari ses,
has specifically stated that the enployer's burden of
establishing that a claimant's subsequent injury al one woul d not
have cause claimant's pernanent total disability 1is not
satisfied nmerely by show ng that the pre-existing condition nmade
the disability worse than it would have been with only the
subsequent injury. See Director, OACP v. CGeneral Dynam cs Corp.
(Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enployer has satisfied these requirenments.
The record reflects (1) that Claimant has worked for the
Enpl oyer since 1965, (2) that he sustained a serious back injury
on February 9, 1979 in a shipyard accident (EX 4), (3) that such
infjury resulted in two surgical procedures to renove the
herniated disc (EX 1A, (4) that such injury resulted in a ten
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(109 | umbar inpairment as of May 29, 1980 (EX 1B), as well as
the inposition of permanent restrictions, (5) that Claimnt’s
| umbar condition has not returned to the status quo ante he
enjoyed prior to February 9, 1979, (6) that the Enployer
retained Claimant as a valued enployee, (7) that Claimnt’s
essential hypertension and his cardi omyopathy, since at | east
the early 1990s, were aggravated by the stressful enploynment
conditions resulting in several hospitalizations for evaluation
and treatment of such problens (CX 2), (7) that Claimant finally
had to stop working on April 4, 1999 upon his doctor’s advice
(CX 3) and (8) that Claimant's permanent total disability is the
result of the conbination of his pre-existing pernmanent parti al
disability (i.e., his above-enunerated nmedical conditions) and
his April 5, 1999 injury as such pre-existing disability, in
conbi nation with the subsequent work injury, has contributed to
a greater degree of permanent disability, according to Dr. Gaeta
(CX 8) and Dr. Baker (CX 1). See Atlantic & @ulf Stevedores v.
Director, OANCP, 542 F.2d 602, 4 BRBS 79 (3d Cir. 1976); Dugan v.
Todd Shi pyards, 22 BRBS 42 (1989).

Claimant's condition, prior to his final injury on April 5,
1999, was the classic condition of a high-risk enpl oyee whom a
cautious enployer would neither have hired nor rehired nor
retained in enploynment due to the increased |ikelihood that such
an enpl oyee woul d sustain another occupational injury. C&P
Tel ephone Conpany v. Director, OANP, 564 F.2d 503, 6 BRBS 399
(D.C. Cir. 1977), rev'g in part, 4 BRBS 23 (1976); Preziosi V.
Controlled Industries, 22 BRBS 468 (1989); Hallford v. Ingalls
Shi pbui I ding, 15 BRBS 112 (1982).

Even in cases where Section 8(f) is applicable, the Speci al

Fund is not liable for nedical benefits. Barclift v. Newport
News Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on
ot her grounds sub nom Director, OMNP v. Newport News

Shi pbuilding & Dry Dock Co., 737 F.2d 1295 (4th Cir. 1984);
Scott v. Rowe Machine Wrks, 9 BRBS 198 (1978); Spencer v.
Bet hl ehem Steel Corp., 7 BRBS 675 (1978).

Attorney's Fee

Claimant' s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
sel f-insurer. Claimant's attorney filed fee applications on
Cct ober 18, 2000 (CX 15) and on January 8, 2001 (CX 23),
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concerni ng services rendered and costs incurred in representing
Cl ai mant between Novenmber 22, 1999 and Decenmber 15, 2000.
Attorney Stephen C. Enbry seeks a fee of $10, 783.61 (including
expenses) based on 48 hours of attorney tine at $200. 00, $202.19
and $225. 00 per hour and 8 hours of paralegal tine at $64. 00 per
hour .

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after Septenber
29, 1999, the date of the informal conference. Servi ces

rendered prior to this date should be submtted to the District
Director for her consideration.

In light of the nature and extent of the excellent | egal
services rendered to Claimant by his attorney, the amount of
conpensation obtained for Clainmnt and the Enployer's |ack of
comments on the requested fee, | find a |l egal fee of $10,783.61
(i ncludi ng expenses of $877.86) is reasonable and in accordance
with the criteria provided in the Act and regul ations, 20 C.F.R
§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses. My approval of
the hourly rates is |limted to the factual situation herein and
to the firmmenbers identified in the fee petition

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensati on order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. Commencing on April 5, 1999, and continuing thereafter
for 104 weeks, the Enployer as a self insurer shall pay to the
Cl ai mnt conpensation benefits for his permanent total
disability, plus the applicable annual adjustnments provided in
Section 10 of the Act, based upon an average weekly wage of
$1,162.79, such conpensation to be conmputed in accordance wth
Section 8(a) of the Act.

2. After the cessation of paynents by the Enployer,
continuing benefits shall be paid, pursuant to Section 8(f) of
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the Act, fromthe Special Fund established in Section 44 of the
Act until further Order.

3. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed from the date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director.

4. The Enpl oyer shall furnish such reasonabl e, appropri ate
and necessary nedi cal care and treatnent as the Cl ai mant's wor k-
rel ated | unbar and cardi ac problens, as specifically discussed
above, referenced herein may require, even after the tine period
specified in the first Order provision above, subject to the
provi sions of Section 7 of the Act. As directed above, the
medi cal benefits for Claimant’ s cardi omyopat hy begi n on February
2, 1999 and the benefits for his | unmbar problenms begin as of the
date of this decision.

5. The Enployer shall pay to Claimant's attorney, Stephen
C. Enbry, the sum of $10,783.61 (including expenses) as a
reasonabl e fee for representing Claimant herein after Septenmber
29, 1999 before the O fice of Adm nistrative Law Judges between
Novenmber 22, 1999 and October 12, 2000.

6. The Enpl oyer shall also pay to the Clai mant, pursuant
to the provisions of Section 14(e), additional conpensation on
t hose install ments of conpensati on due between April 5, 1999 and
Sept enber 29, 1999, the date of the informal conference.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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